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Exmouth Sewage Network Infrastructure Failure Should be Acknowledged and 
Addressed within the Local Plan 

1. This submission is made by (ESCAPE) End Sewage Convoys And Pollution Exmouth, a 
a community environmental organisation based in Exmouth, for the protection and 
improvement of the physical and natural environment of the River Exe estuary and 
Exmouth Bathing Waters. A major focus in working toward this is to eliminate the 
discharge of untreated sewage into local watercourses and bathing waters. 

2. The submission focusses solely on the ability of Maer Lane (STW), Maer Road Sewage 
Pumping Station (SPS), Phear Park SPS and Lime Kilns SPS owned by South West 
Water Ltd (SWW) to deal legally with the increased sewage generated by the proposed 
developments.  Though it is acknowledges that the whole sewage network infrastructure 
across Exmouth is regularly failing with regards to capacity. 

3. The proposed Local Plan developments SD01 are located within the catchment of Maer 
Lane Sewage Treatment Works and connected via the main pumping stations of Maer 
Road, Phear Park of Exmouth and Lime Kilns of Budleigh Salterton. This document 
explains why this system is not capable to taking the additional sewage loading from the 
proposed development, and is regularly operating illegally, causing significant public 
health and environmental risk.           

4. The Local plan proposes an approx additional 1,833 dwellings (in addition to other 
projected dwellings outside of those proposed in the Local Plan).  Using a conservative 
assumption (supplied by WaterUK / SWW) of 325 litres/dwelling/per day the total daily 
volume of foul water produced will be in the order of 595,725 (0.6million) litres/day or 
595 m3 / day. This will be passed initially to Phear Park SPS, Maer Road SPS or Lime 
Kilns SPS and thence to Maer Lane STW for treatment or more likely overflow. 

5. As an example, in its response to a recent application SWW states: 

SWW 18/4/2024 - Your ref: 22/1910/MFUL Our ref: HS260324 EX8 2EX 

“Foul Sewerage Services: 
The storm overflow at the sewage pumping station and the local 
sewer flooding downstream from the development is being 
investigated so the issues should hopefully be resolved before the new 
connection takes place. This site will be included in any assessments 
for design.” 

It is openly acknowledged by SWW, ETC and EDDC that the current sewage network 
across Exmouth and in this location specifically is broken, has been so for several 
years, repeatedly fails and is in need of considerable expansion and upgrade. 
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6. In its response to this application, SWW makes no mention however of the inability of 
either its Phear Park SPS, Maer Road SPS or Maer Lane STW to pump, treat and 
discharge the additional sewage generated by the proposal in a legal manner compliant 
with their statutory Environment Agency (EA) permits.  Their acknowledgment that the 
network is subject to 

‘storm overflow at the sewage pumping station and the local sewer flooding downstream 
from the development’ is key, as it is overloading of the network that repeatedly 
overwhelm both Maer Road SPS and Maer Lane STW. Over the past 6 years, overflows 
across Exmouth and in this specific location have increased. 

7.  These proposed developments will add a daily flow of more than 0.5million cubic meters 
of additional sewage to Maer Road SPS, Phear Park SPSs which regularly already 
illegally spills raw sewage onto an adjacent nature reserve and into Exmouth main 
bathing water area. 

8. The total overflows are rising and for the years we have data show a concerning trend as 
detailed in the chart below. 

 

CSO Sewage Overflow Records (Maer Road and Maer Lane)
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9. This illegal, dangerous and disruptive pollution of Exmouth bathing waters and nature 
reserve has continued for over years, with 2023 and 2024 particularly bad. There is a 
regular need for emergency tanker traffic convoys in Exmouth, with queues of tankers 
removing sewage from Maer Road SPS to Maer Lane STW’s. SWW are effectively using 
an above ground sewage network in Exmouth. Attempts to relive this by increasing 
pumping volumes have lead to multiple and frequent rising main sewer bursts with 
unfiltered and unscreen sewage and “rag” cascading down streets and into Littleham 
stream and onto Exmouth beach. The national press coverage and resulting damage to 
Exmouth’s tourism industry and reputation is considerable. 

10. SWW has acknowledged to MPs, councillors and local residents that there is a significant 
problem of the illegal discharge of sewage as a result of the inadequacy of Maer Road and 
other SPSs resulting in extensive pollution. Published EA Water Framework Directive 
data records the Littleham brook as having “concerning levels of pollution” and EA have 
expanded their water sampling to be year round. EA are currently undertaking several 
criminal investigations to incidents across Exmouth but with specific regards to Maer 
Road Nature Reserve, Littleham brook, Maer Road SPS and Maer Lane STW. 

11. Despite these problems, SWW has no time limited or costed plans to resolve this long-
standing (in excess of 15 years) issue. The “work arounds” that they have put in place 
have caused further and greater issues such as rising main bursts at peak tourism period 
and bathing water closures alongside convoys of sewage transfer tankers running 24/7 
across the seaside town. 

Sewer Flooding Maer Nature Reserve Flooding to land Maer Nature Reserve
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12. In correspondence with Exmouth Town Council and East Devon District Council, SWW 
acknowledged that ‘to resolve these issues a larger scheme/project would be required 
which would require capital investment, these decisions do not sit with the local networks 
team’ and ‘we’ve carried out lining within the area, replaced sections of aging rising 
main, sealed manhole covers, fitted sewer flow meters and cleaned our surface water 
sewer. Regrettably, this hasn’t achieved the outcome we would have hoped, but it’s 
enabled us to recognise the work required is bigger than what can be coordinated within 
our local teams.’ These statements make it very clear that SWW has a plan but 
implementation of that plan is making the situation worse. The current proposal is to add 
an additional, long term redundant and rusty overflow pipe to allow increased sewage 
overflow from Maer Road SPS to release pressure in the network.  

 

Proposed Additional Redundant Overflow Pipe to Double Capacity

Tanker Convoys
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Dye Test Shows Impact on BeachDye Test Shows Outfall Effect
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13. SWW have already installed a new sewage effluent and overflow pipe to Maer Lane STW 
that is four times the size of the old pipe. Giving a total of 1,000 litres per second 
overflow capacity is again the SWW solution to lack of capacity within the Exmouth 
sewage network. To increase untreated sewage overflows seems to be the plan. 

14. Whilst works are currently in place to upgrade Maer Lane STW, those plans are long over 
due, acknowledged as still not having sufficient storm flow capacity. The land for 
expansion has not yet been purchased, the designs not completed, funding not raised, 
approval not granted by EA or DDC and even in SWWs financial review sit at 2030 
before completion. In 2023, these discharges amounted 83 times at more than 1,200 hours 
(50 days continuous), with the 2024 figures (not yet validated by the Environment 
Agency) siting at an eye-watering 120 overflows. EA are undertaking investigations of 
issues at the Maer Lane STW which they state is “the worst performing STW in the SW”. 
The works itself overflowed directly to land as well as through its Emergency Overflow 
pipe with untreated sewage three times in 2023. 

15. The EA is currently carrying out a wide-ranging investigation into the un permitted 
(illegal) operation of sewage treatment works, focussing on early/dry spilling of untreated 
sewage. It has been confirmed that Maer Lane STW is included in this investigation. 

New Large Bore Overflow Pipe for Maer Lane STW
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16. ESCAPE contends that without the prior completed upgrade to ensure compliance with 
the legal permit standard at Maer Lane STW, and adequate resolution of the on-going 
spilling of raw sewage at Maer Road SPS, granting of planning permission for these 
developments will simply endorse their present un-permitted and illegal operations, 
increasing further the spilling of untreated sewage into the Littleham stream, Exmouth 
bathing waters, Maer Rocks and onto Exmouth beach. 

Data presented below and taken from the EDM annual return via The Environment Agency 
demonstrated that Exmouth is disproportionally impacted by a failing sewage network 
infrastructure and SPECIFICALLY the Maer Road Sewage Pumping station and Maer Lane 
Sewage Treatment Works. 
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National Planning Policy Framework 

17. There are a number of sections from the National Planning Policy Framework that are 
apposite to these proposals, namely: 

18. Section 3 Plan Making. Para 20 notes that the requirement for an overall strategy for the 
pattern, scale and design quality of places and makes sufficient provision for:  

b) ‘infrastructure including waste water’ (This very specific prescription is at the heart of 
ESCAPE’s concerns regarding development and its impact on the discharge of untreated and 
poor- quality sewage to rivers) and more broadly  
d) ‘the conservation and enhancement of the natural environment’ 

Para 43 notes the clear advantages of early engagement with ‘other consenting bodies’ 
(including presumably the Environment Agency for all sewage and foul water issues), 
particularly to enable consideration as to whether a particular development will be 
acceptable in principle. ESCAPE supports this approach which is likely to become more 
relevant as water industry under-investment in sewage treatment works and associated 
infrastructure becomes clearer. The recent objection by the Environment Agency to a major 
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development of 1,450 house in Barton, Oxfordshire due to lack of capacity at Oxford STW 
is a clear and current example.  

Paragraph 180 (l) (formally paragraph 174) notes that:  
‘Planning policies and decisions should contribute to and enhance the natural and local 
environment by:  
l) preventing new and existing development from contributing to, being put at unacceptable 
risk from, or being adversely affected by, unacceptable levels of soil, air, water or noise 
pollution or land instability. Development should, wherever possible, help to improve local 
environmental conditions such as air and water quality, taking into account relevant 
information such as river basin management plans. 

19. ESCAPE contends that the planning authority MAY take the advice of the statutory water 
company (SWW) with regard to foul system and sewage treatment works capacity, but in 
the face of contrary evidence presented to them, does NOT HAVE to. This belief is based 
on counsel’s advice and case law2,3.  

20. Further counsel’s opinion obtained by WASP (Windrush Against Sewage Pollution) is 
clear that the imposition of suitably worded Grampian style condition to prevent 
commencement of development until the completion of necessary upgrade to both Maer 
Road STW and Maer LaneSPS is lawful.  

21. ESCAPE has significant concerns regarding the use of so-called ‘phasing plans 
documents’ as a way of discharging relevant planning conditions and should not be 
allowed in this instance. To sate that “occupation cannot take place before the necessary 
expansion is in place or before 20??” is also unacceptable and self defeating. 

22. In conclusion, the failure to ensure the legal operation of both Maer Road SPS and Maer 
Lane STW by SWW, and the resultant gross discharge of untreated sewage to local water 
courses, land and properties mean that ESCAPE OBJECTs to the proposed Local Plan for 
any approval prior to a completely independent review of the Exmouth sewage network 
infrastructure and the implementation and completion of the necessary expansion of that 
systems capacity..                 

Geoff Crawford - on behalf of : 
End Sewage Convoys and Pollution Exmouth (ESCAPE) 

27 February 2025  
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EDDC planning has not acknowledged nor raised awareness of the sewage infrastructure 
issues around Exmouth when presenting this Local Plan. In doing so they are hiding the 
reality of a problem that they hope to address further down the line using Grampian Orders 
such as the one detailed below. however, it is now also widely accepted that such orders are 
ineffective and development will proceed despite them. 

Below is a review of the Grampian conditions used on a similar development where the 
sewage infrastructure was demonstrably close to or over capacity as is the case here in 
Exmouth and with specific regards to the Maer Road location adjacent to the proposed 
DevonCourt Hotel development. 

3. Under capacity sewerage infrastructure and Grampian conditions 

_______________________ 

OPINION 

_______________________ 

1. I am instructed by Leigh Day solicitors to provide an opinion on the lawfulness or otherwise of the 
imposition of a ‘Grampian’ condition on a planning permission restricting the commencement or 
occupation of a development until under-capacity sewerage infrastructure is improved.  I am asked to 
consider whether it would be lawful for a local planning authority or a planning inspector to impose 
such a condition where there is evidence that existing sewerage infrastructure does not have the 
capacity to receive sewage from a proposed new development. 

2. The short answer to what I am asked is ‘yes’.  I explain in more detail below. 

3. Under s.106 of the Water Industry Act 1991 there is an ‘absolute right’  for a developer (in the capacity 1

of the owner or occupier of premises) to connect a to a public sewer and the sewerage undertaker has 
no right to object or to refuse on the basis of lack of capacity of the sewer (Barratt Homes Ltd v. Welsh 
Water ([2009] UKSC 13, at para 23).   

4. The Barratt case was ostensibly about whether or not the sewerage undertaker had the right to select 
the point of connection to the sewer and to refuse the connection if the developer proposed to connect 
in an unsatisfactory location.  However, the underlying issue, as identified by the Court, was really 
about the effect of the right to connect on the capacity of the sewerage system.  The problem arising is 
that the sewerage undertaker has no control over the volume of connections that may be made to its 
system, meaning that it will not necessarily be in a position to ensure that adequate capacity is available 
at the right time and in the right places, whether due to pressure of time, lack of resources or both.  This 
means that where the system is nearing capacity it can become overloaded with consequent, and 
sometimes severe, adverse environmental consequences.  This was recognised in the Barratt Homes 
case (at paras 41 to 43): 

 albeit not extending to the drainage of liquids from manufacturing processes.1
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“The real problem that is demonstrated by the facts of this case arises out of the “absolute right” 
conferred by section 106 of the 1991 Act on the owner or occupier of premises to connect those 
premises to a public sewer without any requirement to give more than 21 days’ notice. While this 
might create no problem in the case of an individual dwelling house, it is manifestly unsatisfactory 
in relation to a development that may, as in the present case, add 25% or more to the load on the 
public sewer. The public sewer may well not have surplus capacity capable of accommodating the 
increased load without the risk of flooding unless the undertaker has received sufficient advance 
notice of the increase and has been able to take the necessary measures to increase its capacity. 

This problem is accentuated by the fact that the budgets of sewerage undertakers and the charges 
that they are permitted to make have to be agreed by OFWAT and that this process takes place at 
five-yearly intervals so that forward planning may have to be carried out five years in 
advance. This is not a problem that arises because, if it be the case, the developer has the right to 
select the point of connection. It is fortuitous that in this case there was spare capacity in the final 
short section of Welsh Water's sewer that led to the treatment works. In many cases there will be 
no alternative point of connection that will avoid overload on the public sewer. Welsh Water has 
presented this appeal as if the problem to be addressed relates to the point of connection whereas 
in truth the problem relates to the right of a developer, on no more than 21 days’ notice, to connect 
to a public sewer that lacks the relevant capacity. 

The Court of Appeal suggested that the practical answer to this problem lies in the fact that the 
building of a development requires planning permission under the Town and Country Planning Act 
1990 . The planning authority can make planning permission conditional upon there being in place 
adequate sewerage facilities to cater for the requirements of the development without ecological 
damage. If the developer indicates that he intends to deal with the problem of sewerage by 
connecting to a public sewer, the planning authority can make planning permission conditional 
upon the sewerage authority first taking any steps necessary to ensure that the public sewer will be 
able to cope with the increased load. Such conditions are sometimes referred to 
as Grampian conditions after the decision of the House of Lords in Grampian Regional Council v 
Secretary of State for Scotland [1983] 1 WLR 1340  . Thus the planning authority has the power, 
which the sewerage undertaker lacks, of preventing a developer from overloading a sewerage 
system before the undertaker has taken steps to upgrade the system to cope with the additional 
load.” 

5. In the Supreme Court, Welsh Water sought to argue that planning law was not an adequate answer to 
the problem and that instead the legislation should be interpreted so as not to allow an absolute and 
unconstrained right to connect at any location.  That argument was rejected (at paras 56 to 59): 

“The lengthy history of the right to communicate with a public sewer does not suggest that the 
point of connection has ever given difficulty in practice. The facts of this case do not illustrate 
that  section 106 gives rise to a problem with the point of connection. It illustrates the more 
fundamental problem that can arise as a result of the fact, accepted by Lord Pannick, that no 
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objection can be taken by a sewerage undertaker to connection with a public sewer on the 
ground of lack of capacity of the sewer. 

As OFWAT has pointed out, although the 1991 Act affords no such right, there is a case for 
deferring the right to connect to a public sewer in order to give a sewerage undertaker a 
reasonable opportunity to make sure that the public sewer will be able to accommodate the 
increased loading that the connection will bring. The only way of achieving such a deferral 
would appear to be through the planning process. Some difficult issues of principle arise 
however: is it reasonable to expect the sewerage undertaker to upgrade a public sewerage 
system to accommodate linkage with a proposed development regardless of the expenditure 
that this will involve? How long is it reasonable to allow a sewerage undertaker to upgrade the 
public sewerage system? Is it reasonable to allow the sewerage undertaker to delay planned 
upgrading of a public sewer in the hope or expectation that this will put pressure on the 
developer himself to fund the upgrading? 

The facts of this case suggest that a sewerage undertaker may well take a different view from 
OFWAT as to how these questions should be answered. Be that as it may, it would seem 
desirable that the sewerage undertaker and OFWAT should at least be consulted as part of the 
planning process. I would endorse the comment made by Carnwath LJ, at para 48, that more 
thought may need to be given to the interaction of planning and water regulation systems 
under the modern law to ensure that the different interests are adequately protected. 

These comments are an aside from the narrow issue of statutory interpretation raised in 
relation to the point of connection. For the reasons that I have given I would endorse the 
judgments of the Court of Appeal in holding that a sewerage undertaker has no right to select 
the point of connection or to refuse a developer the right to connect with a public sewer 
because of dissatisfaction with the proposed point of connection.” 

6. Since the Supreme Court decision in Barratt Homes, and possibly as a consequence thereof, sewage 
undertakers have become further involved in the planning process, as observed recently by HHJ 
Jarman KC in R (oao) the Llandaff North Residents’ Association v. Cardiff Council ([2023] EWHC 
1731(Admin), at paras 21 to 22).  Indeed there are now express duties on local planning authorities to 
consult sewerage undertakers when considering planning applications for a variety of developments 
including where the development includes 150 dwellings or more (see Art 18 and paras (zg) to (zh) of 
Schedule 4 of the Town and Country Planning (Development Management Procedure) (England) Order 
2015). 

7. In light of the Supreme Court and Court of Appeal judgments in Barratt it is clear that it is lawful for 
planning decision makers to use Grampian conditions to ensure that development that is to be 
connected to the sewerage system does not have the effect of overloading that system with the 
consequential risk of environmental effects.  Whilst it is well established that local planning authorities 
may be entitled to assume that other statutory regimes operate effectively in dealing with such things as 
the capacity and environmental impacts from the sewerage network (see e.g NPPF para 183 and the 
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line of authority following Gateshead MBC v. SSE ((1996) 71 P & CR)), there is no obligation on them 
to exclude consideration of such matters.  Furthermore, where there is evidence of a positive risk of 
harm in a particular case, a planning authority would be obliged to take that risk into account and the 
refusal of permission for the development (or the imposition of a Grampian condition) may be the only 
proper course, as recognised in Gateshead itself.   

8. Given the recognition in Barratt of the inability of the statutory regime governing connections to the 
sewerage system to prevent overloading, it would be similarly incumbent on a planning authority to 
refuse planning permission or to impose a Grampian condition where there is evidence that harm 
would be caused or exacerbated by the connection of the proposed development to a sewerage system 
that is at, or over, capacity. 

9. Further, in WE Black Ltd v. Secretary of State for the Environment ([1997] Env. L.R. 1), the High Court 
held that it was lawful for an Inspector to impose a condition preventing the construction or occupation 
of dwellinghouses, whose construction was permitted by the permission, before completion of works 
necessary for surface water attenuation and storage.  The Court held that such a condition did not 
involve duplication of other statutory controls and was not inconsistent with the scheme or objectives 
of the Water Industry Act 1991. 

10. From my own professional experience it is not uncommon for planning authorities (including 
Inspectors on appeal) to impose such conditions.  For example, in an appeal decision dated 30 May 
2022 allowing a proposal for up to 30 dwellings in Earnley, Chichester, the following condition was 
imposed (condition 8): 

“No development shall commence unless and until details of the proposed means of foul water 
sewerage disposal including any proposals for associated off-site infrastructure improvements (if 
required) and an agreed timetable for the works have been submitted to and been approved in 
writing by the Local Planning Authority. Thereafter all development shall be undertaken in 
accordance with the approved details and in accordance with the approved timetable for 
implementation. Should off-site works be required, then there shall be no occupation of any 
dwelling until those approved off-site works have been completed. In the event that the agreed 
off-site works are not completed in full by the time of the first occupation, detailed interim on-
site measures for the disposal of foul water sewerage shall be agreed in writing by the Local 
Planning Authority and shall be installed prior to the first occupation of the site. The interim 
works shall be removed when the permanent connection is made.” 

11. The reason for this condition was set out in paragraph 65 of the decision letter: 

“The evidence before me suggests that there is (sic) currently issues with sewerage capacity and 
this has led to impacts on living conditions when sewerage backs up. To this end, Southern Water 
took the unusual step of objecting to a recent planning application at another site in Clappers 
Lane. However, Southern Water did not object to the appeal scheme and nor has the Council on 
this matter. This, I understand, is because sewerage from the site would move in a different 
direction to other sites in Clappers Lane. Notwithstanding this, the appellant confirmed at the 
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hearing that an interim on-site solution could be progressed if it transpired that Southern Water 
needed to upgrade sewerage infrastructure.  Based on the information before me I am content the 
appeal scheme would not have an adverse impact on sewerage capacity.” 

12. An example of a Grampian condition imposed by a local planning authority is the one considered in 
Llandaff (referenced above): 

“Condition 24: 
STRATEGIC FOUL DRAINAGE MASTERPLAN 
No reserved matter application shall be approved by the Local Planning Authority until a strategic 
foul drainage masterplan for the whole outline permission site, accompanied by a foul drainage 
catchment plan and informed by a Hydraulic Modelling Assessment (HMA), have been submitted 
to and approved in writing by the Local Planning Authority.  The Submitted strategic foul drainage 
masterplan shall include details of the following: 

(a) Suitable points of connection for each foul drainage catchment to connect to the existing 
public sewerage system 

(b) How each development phase within each drainage catchment will be effectively drained 
to the existing public sewerage system and demonstrate how each phase will 
accommodate and include a provision for foul drainage flows for all subsequent phases 

(c) Any improvement or reinforcement works required to the public sewerage system in 
order to accommodate the development  

(d) An implementation programme, which shall take into consideration the phasing schedule 
and plan approved under condition 17 (PHASING). 

Thereafter, any subsequent Reserved Matter application shall accord with the approved details or 
any modification as may be approved through subsequent discharge of condition applications.  No 
building shall be occupied on any reserved matters site until the works, identified by the Hydraulic 
Modelling Assessments and through part C of this condition, have been completed on the public 
sewerage system serving that reserved matters site. 

Reason: To prevent hydraulic overloading of the public sewerage system, protect the health and 
safety of existing residents, ensure no pollution of or detriment to the environment and to ensure 
the site can be effectively drained.” 

13. As to the precise terms of the condition in any particular case, this will depend on the evidence of what 
the problem is, how the proposed development will cause or exacerbate that problem and what needs to 
be done to avoid it.  In considering that evidence and deciding whether to impose a Grampian condition 
and in what form, the following principles will be relevant: 

14. First, one of the tests for lawfulness of a condition is that it must ‘fairly and reasonably’ relate to the 
development permitted by the planning permission (see  Newbury DC v. Secretary of State for the 
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Environment [1978] 1 WLR 1241, at 1248).  So, for example, in Menston Action Group v. City of 
Bradford MDC ([2016] EWCA Civ 796), the Court of Appeal was required to interpret the phrase 
“based on sustainable drainage principles”  as used in a condition requiring a surface water drainage 
scheme to be submitted to and approved by the local planning authority.  In construing the phrase, the 
Court said at [14]: 

“As the parties agree, whatever the concept of ‘sustainable drainage principles’ might mean in 
some other context, it does not -  and cannot – in this context have the effect of compelling the 
council to require, or the developer to submit, a surface water drainage scheme that would 
alleviate the existing problem of flooding beyond the boundaries of the development site. To 
construe the condition as requiring ‘betterment’ of that kind would be to ignore at least one of 
the three fundamental principles recognized in the House of Lords’ decision in  Newbury 
District Council v Secretary of State for the Environment [1981] A.C. 578: that conditions 
attached to a grant of planning permission, to be intra vires and valid, must be imposed for a 
planning purpose, must fairly and reasonably relate to the development permitted, and must 
not be so unreasonable that no reasonable planning authority could have imposed them (see 
the speech of Viscount Dilhorne at p.599H to p.600A, the speech of Lord Fraser of 
Tullybelton at p.607F to p.608C, the speech of Lord Scarman at p.618F to p.619A, and the 
speech of Lord Lane at p.627A-E). These three principles bear on the local planning 
authority’s statutory power, now in section 70(1) of the Town and Country Planning Act 1990, 
to impose ‘such conditions as they think fit’." 

15. It follows from this that a positive condition requiring the applicant to submit a scheme to be approved 
to rectify an existing deficiency in the sewerage network or to provide extra capacity in the network 
beyond that reasonably required to accommodate the discharges of the development will not be valid.  
A positive condition of this type would only be likely to be appropriate in circumstances where (1) 
there was evidence that the existing network would not be able to accommodate the additional sewage 
flow from the development either because it was at, or over, capacity; and (2) there was evidence of a 
specific scheme or measures that the developer would be able to satisfactorily implement to deal with 
or divert (just) the sewage from the site, either on an interim basis (as in Earnley – see above) or 
otherwise.  

16. However, it may be the case that a sewerage network is already operating well over capacity (as 
evidenced by, for example, routine discharges to the sea in non-storm conditions) and that nothing less 
than a system wide upgrade is necessary to provide capacity.  In such circumstances it could be argued 
that no further development should take place until that upgrade is implemented both to solve the 
existing issue and provide sufficient capacity to allow development to proceed without causing harm.  
In those circumstances, a positive condition (or s.106 obligation ) could not lawfully require the 2

developer itself to undertake or to fund such an upgrade, not least because the works would be fixing a 
pre-existing problem and would likely accommodate much more than the proposed development.  Such 

 under s.106 of the Town and Country Planning Act 19902
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works could not be said to be ‘fairly and reasonably related’ to the proposed development and a 
condition requiring such works would likely be Wednesbury unreasonable.   

17. But in those circumstances, a negative Grampian condition could be imposed preventing the 
development from proceeding (or being occupied) unless and until that network wide upgrade took 
place.  The decision of the House of Lords in Grampian establishes that a condition can be validly 
imposed where it prevents development proceeding unless and until an event has occurred which is not 
wholly within the power of the applicant to bring about.  Further, contrary to some previous authority, 
it is now established that in legal terms it is not irrational (and the condition is not therefore invalid) to 
impose such a negative condition even if the contingent event might appear to have no reasonable 
prospect of coming about (see British Railways Board v. SSE [1994] JPL 32). 

18. Finally, in my view a pre-commencement (as opposed to a pre-occupation) condition would be the 
most appropriate in circumstances where insufficient evidence has yet been provided to demonstrate 
whether and when a necessary upgrade is likely to take place.  A pre-commencement condition 
requiring such evidence would then ensure that a development is not commenced before there is some 
confidence that a solution is available in a reasonable timescale (and would minimise the risk of a 
development being constructed that cannot then be occupied).  There could then be a restriction in the 
condition on any occupation before the upgrade has been implemented.   

19. In conclusion, the exact terms of any condition (and whether such a condition is appropriate) will 
depend on the circumstances and evidence in any particular case.  But what is clear is (1) evidence of 
harm likely to be caused by sewage discharges from a proposed development will be a material 
consideration in a planning determination, and (2) the imposition of a Grampian condition preventing 
development from proceeding or being occupied before a satisfactory solution is found and 
implemented is one lawful way of dealing with the situation. 

20. This deals with the matters raised in my Instructions.  Should you require anything further, please 
contact me in Chambers. 

15 October 2023 

JENNY WIGLEY KC 

Landmark Chambers 

	  


